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I.  ,  INTRODUCTION 

The  following  report,  prepared  by  the  Research  Division  of  the  City  Planning 
Department,  is  aimed  at  examining  the  conditions  and  circumstances  relating 
to  the  granting  of  a  variance  to  the  zoning  ordinance  in  Back  Bay^  and  more 
specifically  on  a  lot  of  land  located  at  the  northwest  corner  of  Commonwealth 
Avenue  and  Clarendon  Street, 

as  such  the  report  provides  a  description  of  the  proposed  project,  a  description 
of  the  existing  zoning  reflations  and  the  proposed  zoning  code  prepared  by  the 
Boston  City  Planning  Board,  current  status  of  the  proiect,  and  an  examination 
of  the  grounds  for  variance  with  respect  to  the  proposed  proiect, 

II.  DESCRIPTION  OF  PROPOSED  PEOJECT 

The  proposed  proiect  is  an  apartment  building  of  17  stories  with  l'>8  apart- 
ment units  to  be  constructed  on  a  corner  parcel  of  lh,WiO  square  feet.  Said 
parcel  contains  llf>  feet  of  frontage  on  Commonwealth  Avenue  and  126  feet  on 
Clarendon  Street  in  the  Back  Bay  district.    On  the  lot  exists  a  five  story 
apartment  building  which  is  proposed  to  be  demolished. 

Facilities  proposed  for  the  apartment  are  as  follows: 

Easement  Parking  Garage  for  70  Automobiles 

Storage  lockers  for  all  units 

II4.8  Apartments  having  an  average  size  of  9^0  square  feet 

Elevator  Service 

Pumping  Facilities  for  water  Supply 

The  proposed  building  is  to  be  155  feet  tall  with  80fc  coverage  on  the  first 
story  and  55,..  coverage  for  all  other  stories.   It  will  contain  approximately 
li|0,000  square  feet  (a  floor  area  ratio  of  9»6)  and  will  be  set  back  from 
Commonwealth  avenue  twenty  feet.   There  will  be  no  side  yard,  either  on 
Clarendon  Street  or  on  the  interior  lot  line.   Garage  and  storage  space  will 
extend  to  the  rear  lot  line.   Upper  stories  will  be  set  back  from  the  rear 
lot  line  thirty  feet, 

III.  ZONING  REGULATIONS  FOR  THE  DISTRICT 

a.  Existing  Zoning: 

Under  existing  zoning  requirements,  subiect  narcel  is  located  in 
an  eighty  foot  general  residence  district.  Thus  aoartment  build- 
ings are  permitted  with  a  maximum  height  of  80  feet.  Special  set- 
back regulations  apply  to  Commonwealth  Avenue  by  virtue  of  State 
requirements.  This  setback  is  twenty  feet.  Rear  yard  require- 
ments provide  a  six  foot  yard  for  the  first  twenty-five  feet  from 
Clarendon  Street.  The  remaining  rear  yard  must  be  fifteen  feet. 
No  side  yard  requirements  apply  in  the  district. 
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b.  Proposed  Zoning: 

The  zoning  requirements  proposed  by  the  Eoston  City  Planning 
Board  are  as  follows: 

H-U  District 

Lot  Size  —  No  minimum  lot  size  for  apartment  buildings 

Lot  Area  —  Wo  minimum  lot  area  for  apartment  buildings 

Lot  Width  -  No  minimum  lot  width  for  apartment  buildings 

P.A.R.   —  U.O 

Maximum  Height  —  no  maximum  height  for  apartment  buildings 

Open  eT3ace  —  %0   sq.  ft,  per  d,u.  (may  be  provided  on 

balconies  and  roofs) 
Front  Yard  —  15  feet  (State  requirement  of  20  feet  applies) 
Side  Yard  —  None  (there  are  exceptions  for  corner  lots 

which  do  not  apply  in  this  instance) 
Pear  Yard  —  10  /  L/20  (At  least  30  feet  if  no  side  yard) 
.etback  of  Parapet  —  H  /  L 

T~ 

Other  Requirements: 

*FATl  may  be  increased  to  5,5  with  frontage  on  a  street 

more  than  100  feet  wide 
*FAli  may  be  increased  to  5.5  for  provision  of  extra 

off-street  parking 
#FAR  may  be  increased  to  7,0  where  extra  parking  is 

provided  and  lot  fronts  on  a  street  over  100  feet 

wide . 

"-No  side   setback  of  parapet  required  below  80'   height, 
-"-Five  parking  spaces  should  be  provided  for  each  ten 

d,u, "s 

IV.  CURRENT  STATUS  OF  PROPOSAL 

Appellant  was  refused  permit  for  construction  by  Building  Commissioner  and 
petitioned  the  Board  of  Appeal,   On  December  12,  1958,  a  public  hearing  was 
held  after  being  duly  advertised  on  December  5,  19^8,   After  hearing  the 
appeal  of  the  appellant,  the  Board,  by  unanimous  decision  granted  the  vari- 
ance to  the  height  limit.  While  from  the  design  of  the  building  there  also 
appears  to  be  need  for  a  variance  from  the  rear  yard  requirement,  no  mention 
is  made  of  this  in  the  written  decision. 

In  accordance  with  the  Acts  of  192'',  Chapter  )j.88,  Section  19  as  amended,  the 
decision  is  not  effective  until  confirmed  by  the  Board  of  Zoning  Adjustment. 
Said  Board  contemplates  taking  action  on  the  matter  on  Wednesday,  January 
21,  1959. 

V.  TESTING  THE  GROUNDS  FOR  VARIANCE 

The  granting  of  a  variance  is  always  subject  to  specific  conditions  and  Boston's 
zoning  law  is  no  exceotion.   In  fact  the  following  are  the  only  conditions 
under  which  Board  of  Appeal  may  act  favorably  on  an  application  for  a  variance: 
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a.  There  must  bs  special  circumstances  or  conditions  a^-i lying 
to  the  land  or  building.   These  circumstances  or  conditions 
must  be  unique  and  peculiar  to  the  parcel  or  buildings  in 
question,  and  not  to  other  parcels  or  buildings  in  the  same 
district, 

b.  There  must  be  circumstances  or  conditions  ^herein  the 
literal  enforcement  of  the  law  "ould  impose  oractical 
difficulty  or  unnecessary  hardship  for  the  reasonable 
use  of  the  land  or  building, 

c.  The  granting  of  the  variance  must  not  substantially  derogate 
from  the  intent  and  purpose  of  the  zoning  law  and  must  not 
be  injurious  to  the  neighborhood  or  detrimental  to  the 
public  welfare. 

Keeping  in  mind  that  these  requirements,  and  only  these  requirements,  are  proper 
grounds  for  granting  a  variance,  the  following  analysis  presents  the  findings 
of  the  staff  of  the  Boston  City  Planning  Department, 

a.  Unique  Condition  of  the  Parcel  (refer  to  model) 

1.  The  parcel  by   virtue  of  its  location  is  within  the  district 
boundaries  and  in  no  way  located  near  the  periphery  or  near 
land  uses  which  are  substantially  different.  The  district 
boundary  extends  to  Storrow  Drive,  the  Public  Garden  and  the 
public  alley  between  Newbury  and  Boylston  ctreets.   The  par- 
cel is  two  blocks  from  the  Public  Garden,  three  blocks  from 
Storrow  Drive,  and  one  block  from  Newbury  Street,  The  heights 
and  uses  of  buildings  in  the  immediate  surroundings  all  con- 
form to  the  existing  zoning  law.   Only  a  17^'  church  steeple 
extends  above  the  eiphty  foot  height  limit, 

2.  The  lot  is  rectangular  in  shape  —  measuring  11^  feet  by  126 
feet.   Its  area  of  lIt,'iUO  square  feet  is  generally  larger 
than  lot  sizes  in  the  district. 

3.  The  lot  fronts  on  Commonwealth  Avenue  which  is  a  major  traffic 

artery.  It  also  fronts  on  Clarendon  Street  and  is  served  by 
a  public  alley.  Thus  the  land  in  question  is  easilv  accessi- 
ble, 

k.  The  principal  unique  circumstances  asserted  b3^  the  Board  of 
Appeal  relates  to  the  physical  conditions  associated  with  the 
site  —  primarily  soils.  The  principal  claim  to  uniqueness 
is  the  fact  that  piles  must  be  driven  93*    since  the  parcel 
in  question  consists  of  filled  land.   In  the  Back  Bay  dis- 
trict this  condition  is  hardly  unique.   Foundations  extending 
doxm  to  more  than  one  hundred  feet  are  not  uncommon  in  any 
part  of  the  district,  inference  to  any  historical  map  of  the 
City  of  Boston  clearly  indicates  that  the  entire  surroundings 
of  this  area  is  filled  land  and  that  the  parcel  in  question 
shares  no  distinct  position  in  this  regard. 
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b.  Practical  Difficulty  or  Unnecessary  Hardship 

The  Question  ^f  hardship  has  traditionally  steered  cle^r  of  economic  fac*ors. 
The  basic  issue  of  course  is  the  avoidance  of  permitting  an  individual  to  de- 
viate from  the  law  simply  because  he  could  realize  a  -reater  ">rofit  by  s^ch 
deviation.   Thus  "hardship"  in  zoning  is  concerned  with  the  relative  condi- 
tion of  the  land  with  respect  to  the  limitations  on  use  imposed  by  the  law. 
Thus  land  which  by  virtue  of  its  size  or  shape  is  rendered  nnuseable  by  the 
zoning  law  may  well  be  subiect  to  a  variance,   Similarly  land  which  is  dif- 
ficult to  drain  or  grade  may  be  considered  properly  eligible  for  some  relief. 

Economic  hardship  has  been  recognized  in  the  general  state  statutes  (Chapter 
UOA  of  the  General  Laws)  although  :io  court  decisions  have  been  rendered  defin- 
ing what  is  meant  by  "financial."  hardship,,   However,  Boston's  zoning  law  has 
not  been  so  amended  so  that  technically  economic  hardship  is  not  grounds  for 
a  variance. 

To  be  entirely  fair,  the  economics  of  developing  the  site  in  question  have 
been  examined  and  are  presented  herein  —  not  to  concede  the  validity  of  the 
economics  argument  but  rather  to  determine  the  justification  of  the  Board  of 
Appeals  findinr  which  was  largely  presented  on  economic  grounds. 

Tables  I,  II,  III,  and  IV  presents  the  kind  of  analysis  an  investor  would  en- 
gage in  to  determine  the  economic  soundness  of  developing  the  land  in  question. 
Table  I  refers  to  an  apartment  building  which  would  conform  to  the  existing 
zoning  law*   In  Table  II  is  an  apartment  building  which  could  be  constructed 
with  maximum  floor  space  under  the  proposed  zoning  law.   Table  III  presents 
an  partment  buildin?  with  the  maximum  Ed";  permitted  in  the  proposed  zoning  law 
b^  virtue  of  frontage  on  a  wide  street  and  the  provision  of  a  parking  space 
for  each  dwelling  unit  in  the  building,   Ta^le  IV  presents  the  possible 
financing  of  the  building  'to ^osed  by  the  appellant,   Each  of  the  proposals 
indicates  a  situation  where  development  will  yield  10'  on  the  equity  in  the 
property  under  typical  financing  conditions.   (Actually  easier  financial  ar- 
rangements might  be  made  by  splitting  the  loan,  providing  cooperative  housingj 
operating  under  Chapter  121A  of  the  General  Law 3,  etc.).   Thus  it  is  assumed 
that  the  developer  will  recover  his  money  in  ten  j^ears*   It  is  recognized  that 
most  developers  would  prefer  to  recover  their  equity  in  five  years  (20 j  return). 
However,  it  is  of  no  concern  in  considering  a  variance.   The  lO.o  represents  the 
minimum  conditions  under  which  investors  will  grant  a  loan.   In  short  each  of 
the  tables  represent  financing  arrangements  which  are  feasible  and  represent 
minimum  current  investment  practice. 

It  can  be  seen  that  the  rental  for  an  average  apartment  would  be  relatively 
high,  ranging  between  ,36k   and  „;378  per  month  for  an  apartment  of  9!?0  square 
feet  for  all  proposals.   These  are  of  course  average  figures,  and  for  each  of 
the  possible  developments  there  coiild  be  offered  a  variety  of  shelter  types  and 
sizes  which  could  presumably  range  between  -?2$0  per  month  to  $00  per  month. 
These  rentals  only  have  meaning  in  respect  to  other  rents  being  charged  in 
similar  neighborhoods.   The  figures  indicate  that  any  of  the  illustrative 
developments  would  actually  be  competitive  with  new  apartment  dwellings  on  the 
market  or  about  to  be  on  the  market.   The  proposed  apartment  at  330  Beacon 
Street  (with  considerably  more  difficult  foundation  conditions)  offered  units 
ranging  between  '250  per  month  to  ;°00  per  month.   The  Vest  End  will  have 
apartment  units  ranging  between  300  and  ;U00  per  month.  Existing  rentals  in 
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Back  Bay  Proper  range  all  the  way  from  60   ner  month  up  to  ^300  t>er  month. 
Existing  units  offered  in  the  area,  however,  almost  universally  are  older  units  -. 
some  of  which  are  in  a  deteriorating  state  and  are  lacking  in  modern  facilities. 

Thus  the  required  rentals  derived  are  not  unusual,   A  building  co^ld  be  con- 
structed on  this  site  and  offer  rental  units  at  a  competitive  nrice  under  each 
of  the  conditions  represented  by  Tables  I,  II,  III  and  IV,   Admittedly,  such 
rentals  appeal  to  a  relatively  small  market,  but  grounds  for  a  variance  from  the 
zoning  law  should  not  be  concerned  with  size  of  market  or  relative  profits.  The 
only  consideration  that  is  involved  is  whether  or  not  it  is  feasible  to  develop 
the  lot  in  question  in  accordance  with  the  zoning  law,  ano  rentals,  profit  mar- 
gins, or  market  areas  are  of  no  concern  per  se  except  insofar  as  they  may  have 
a  bearing  on  feasibility 0 

As  noted,  the  Tables  provide  figures  for  foundation  work  based  on  estimates 
provided  by  foundation  contractors  in  the  local  area.   Experience  in  the 
studies  of  the  South  Station  parking  garage  and  other  recent  structures  involv- 
ing the  pile  depths  considered  necsssary  for  developing  the  parcel  in  question 
were  consulted.   Costs  were  determined  on  the  basis  of  calculating  foundation 
loads  for  each  of  the  buildings  examined  and  applying  unit  cost  data  to  these 
determinations.   The  buildings  were  considered  to  have  full  elevator  service 
and  to  provide  all  facilities  necessary  for  a  modern  apartment  unit  except  air 
conditioning.   Costs  were  derived  on  a  comparison  basis  of  other  apartment 
structures  built  in  the  last  few  years  as  well  as  consultation  with  local  con- 
struction firms.   Garage  costs  "ere  developed  from  comparable  construction  in 
parkinr  parages  throughout  the  city.   The  cost  of  the  land  and  the  existing 
structure  were  assumed  at  slisrhtlv  in  excess  of  10  per  square  foot  —  a  figure 
comparable  to  land  costs  for  similar  parcels  in  the  area. 

The  reasoning  of  the  Board  of  Appeal  on  this  noint  is  difficult  to  follow.  The 
decision  states  that  the  soil  conditions  of  the  land  make  it  impractical  to 
develop  said  premj.se s  for  an  apartment  house  of  °0'  in  height  and  the  "onl"- 
lor ical  development"  of  the  lot  is  the  construction  of  an  apartment  house  to  a 
height  of  170,1',   The  analysis  indicates,  however,  that  even  though  slightly 
lower  rents  are  possible  under  the  -roposed  170'  apartment,  this  does  not  render 
the  eight  story  building  impractical.   The  rent  levels  of  all  buildings  are  not 
too  different  from  appellant's  proposal  and  it  can  readily  be  seen  that  something 
less  than  double  the  existing  regulations  is  most  certainly  feasible.   Thus  it 
would  seem  that  the  statement  that  the  only  logical  development  of  the  lot  is 
the  construction  of  a  building  170,1'  is  arbitrary  and  tailored  to  fit  the  claims 
of  the  appellant  rather  than  resulting  from  exhaustive  study  of  the  situation. 
It  might  be  reasonable  to  anticipate  the  new  zoning  law  and  grant  a  variance  in 
accordance  with  it  (which  ijould  permit  a  Ik   story  building  of  106  apartments 
provided  that  full  parking  facilities  were  provided).   The  figure  t£   170,1' 
feet  however,  bears  no  reasonable  relation  to  anything  other  than  appellant's 
proposed  apartment  building,  and  certainly  exceeds  the  intent  of  the  zoning  la\tf 
beyond  reasonable  limits, 

C.  The  Public  Interest 

1,  Light  and  Air  (refer  to  model) 

'The  finding  of  the  Board  of  ippeal  is  quite  surprising  on  the  matter 
of  light  and  air.   The  decision  states:  "the  rsro-oosed  building, 
set  back  as  it  is,  and  covering  only  £8^  of  the  lot  above  the  first 


6. 


floor.. .provides  more  light  and  air  than  would  be  possible  if 

a  building  were  constructed  in  accordance  with  the  present  Zoning 

Law  80'  in  height  and  covering  80  of  the  lot," 

The  assumption  of  the  Board  concerns  the  light  and  air  pertaining 
to  apoellant ' s  proposed  building.   Obviously  the  higher  one 
builds  a  building,  more  and  more  floor  space  penetrates  into  clear 
air.   The  intent  in  zoning  is  concerned  with  the  light  and  air  of 
adjoining  parcels.   Consequently,  it  is  equally  obvious  that  the 
higher  one  constructs  a  building,  the  more  light  and  air  is  \ 
blocked  from  adjoining  buildings, 

reference  to  the  model  will  illustrate  this  clearly.   The  model 
is  designed  to  indicate  the  light  angle  of  the  sun  at  various 
times  on  a  winter  da/-   By  substituting  the  various  model  build- 
ings, it  is  seen  thvt  appellant's  proposed  building  shuts  off  con- 
siderably more  light  and  air  for  considerably  more  properties  than 
a  structure  which  conforms  to  the  zoning  law, 

Such  blocking  of  light  and  air  detracts  from  the  economic  value  of 
adjoining  property,  albeit  in  monetary  terms  the  loss  is  slight. 
On  I'iarlboro  rtreet,  5200  square  feet  of  rentable  floor  space  is 
affected  and  on  Clarendon  Street  an  additional  3?00  square  feet 
is  affected.   Thus  8^00  squ:.re  feet  of  rentable  living  space  is 
deprived  of  light  and  air  by  the  proposed  vuildin?  over  and  above 
that  which  wo^ld  be  affected  b^  a  neT>  conforming  building.  Attach- 
ing an  economic  val^e  to  this  is,  of  course,  qyite  difficult  and, 
in  any  event,  such  value  would  be  slight.   As  an  illustration:  a 
typical  apartment  building  in  this  district  will  show  a  rent  dif- 
ferential between  apartments  facin^  on  the  street  and  apartments 
facin  on  the  back  alley.   Discounting  varying  size  and  facili- 
ties, this  differential  is  assumed  to  arise  from  a  difference  in 
light  and  air,  then,  if  it  is  applied  to  the  above  situation,  it 
can  be  seen  that  roughly  a  'ii>900  annual  loss  xrould  accrue  to,  all 
surrounding  property  owners  in  terms  of  yearly  rents,  or  about, 
si>75  per  month.   Over  a  long  period  of  time  such  a  small  loss  can 
build  up  and  eventually  be  a  significant  depressant  of  surround- 
ing property  values. 

Thus  the  economic  loss  can  be  construed  to  be  relatively  small  but 
\  ith  important  long-range  effects.  Moreover,  the  intent  of  zoning  is 
not  primarily  economic  but  rather  is  concerned  with  the  safety, 
health  and  welfare  of  the  community.  In  short  the  protection  of 
light  and  air  represent  objectives  concerned  with  public  health 
as  well  as  social  goals  oriented  toward  living  amenities. 

Consequently,  the  emphasis  of  the  Board  of  Appeal  appears  to  be  in 
an  erroneous  direction  on  this  point,  and  it  is  apparent  that  such 
a  building  does,  in  fact,  conflict  with  the  intent  of  the  Zoning 

Law, 
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2.  Circulation  and  Parking  (refer  to  model) 

It  i?  in  the  domain  of  circulation  and  parking  that  this  proposal 
most  directly  conflicts  with  the  public  interest.  The  proposed 
building  would  provide  70  car  spaces  for  1^8  dwelling  units.  This 
then  leaves  78  units  with  no  garage  facilities.  At  the  income  level 
of  the  probable  tenants  of  such  a  building,  car  ownership  is  an 
extremely  plausible  assumption. 

If  it  is  assumed  that  each  tenant  has  an  automobile  and  that  each 
automobile  requires  at  least  twenty  feet  of  parking  space  along 
the  curb,  the  need  for  off-street  parking  is  strikingly  illus- 
tratedi  Such  conditions  would  leave  78  cars  requiring  curb  space. 
This  number  of  cars  would  require  1,560  feet  of  curb  space  if  all 
were  to  park  at  one  time  (78x20).  The  perimeter  of  the  block 
starting  at  Commonwealth  Avenue  and  Clarendon  Street  to  Dartmouth 
Street,  Marlboro  Street  and  back  to  Commonwealth  and  Clarendon 
contains  1,5U0  linear  feet  of  curb  space  (not  all  of  which  is  in 
legal  parking  spaces).  Thus  the  cars  which  appellant  has  failed 
to  provide  for  would  completely  circle  the  block  if  all  were 
parked  at  one  time  with  one  car  left  over  to  find  another  space 
elsewhere.  Thus  this  proposal  alone  could  preempt  all  parking 
space  in  the  block  without  any  consideration  of  the  car  owner- 
ship in  existing  apartment  buildings.  It  would  take  only  four 
apartment  buildings  similar  to  that  proposed  by  appellant  to  re- 
quire the  construction  of  a  city  parking  garage  in  this  area. 

Thus  it  can  be  seen  that  the  public  interest  is  hardly  served 
by  the  proposed  building  insofar  as  parking  and  congestion  in 
the  streets  is  concerned. 

3.  Community  Facilities 

The  proposed  apartment  building  has  little  effect  on  surrounding 
community  facilities.  The  area  has  numerous  churches,  shopping 
facilities  and  ready  access  to  park  land  on  the  Charles  River 
Basin,  the  Public  Garden  and  the  Common.  One  elementary  school 
serves  the  area  providing  grades  K  -  8.  This  school  has  a  capa- 
city of  U20  pupils  with  an  enrollment  of  3&0  pupils  in  the 
1957-1958  school  year.  The  building  is  old  (1875)  with  a  small 
site  (a  acre)  and  will  probably  need  replacement  in  the  near 
future.  v'ith  regard  to  the  present  proposed  apartment,  however, 
the  potential  for  such  a  building  to  have  more  than  60  element- 
ary or  junior  high  pupils  is  quite  unlikely.  If  the  average 
family  size  currently  existing  in  the  district  is  assumed  to 
apply  (2.2  persons  per  family)  then  the  probable  number  of 
school  children  for  the  II4.8  dwelling  units  would  range  between 
25  and  30.  Again,  however,  four  such  apartment  buildings  might 
well  involve  construction  of  an  addition  or  an  entirely  new 
facility. 


rater  is  currently  supplied  to  Commonwealth  Avenue  by  means  of 
two  6"  service  mains  running  along  each  side  of  the  street  and 
fed  by  a  1|2'*  main  running  along  the  center  mall.  T^hile  pumping 
facilities  would  be  required  above  the  8th  floor,  no  changes  in 
the  city  mains  seem  to  be  required.  The  6"  line  should  probably 
be  replaced  by  an  8"  at  some  reasonable  future  date,  but  the 
particular  proposal  under  consideration  would  not  necessarily 
urecipitate  such  need.  Further  development  at  the  density  which 
this  proposed  apartment  represents  would  probably  involve  in- 
creasing the  capacity  of  the  existing  service  mains. 

The  site  is  presently  served  by  an  18"  sewer  line  running  along 
the  rear  public  alley  between  Commonwealth  Avenue  and  Marlboro 
Street,  The  proposed  apairtment  will, in  the  opinion  of  the  Public 
Works  Department,  require  a  new  sewer  main  to  properly  provide 
for  the  sewage  disposal  needs  of  the  building.  This  would  be  even 
more  critically  true  if  such  proposed  development  is  repeated  on 
other  lots  in  the  area.  The  Sewer  Division  of  the  Public  VTbrks 
Department  estimates  the  capital  cost  of  the  required  sewer  for 
the  proposed  apartment  alone  would  be  approximately  $30,000, 

iu  General  Considerations 

The  proposal  of  the  appellant  present  a  deceiving  attractiveness. 
The  possible  tax  income  of  almost  ><-g-  million  tends  to  overshadow 
a  number  of  difficulties  which  are  basic  to  proper  city  develop- 
ment. 

The  first  is  legal  in  nature.  The  basic  assumption  of  the  Appeal 
Board  decision  is  that  the  city  cannot  be  properly  developed  by 
following  the  Zoning  law.  The  Appeal  Board  is  exercising  a  legis- 
lative power  which  is  not  within  its  jurisdiction  and  is  simply 
asserting  that  it  can  more  properly  assign  development  standards 
and  requirements.  In  fact  the  Board  has  done  far  more  than  grant 
a  variance  but  has  actually  zoned  the  parcel  in  question  to  be 
developed  at  a  height  of  more  than  twice  the  surrounding  district 
and  a  population  density  almost  four  times  that  which  currently 
exists  in  the  area.  This  is  clearly  a  substantial  change  in  use. 

The  implications  of  this  action  are  not  difficult  to  see.  Every 
appellant  in  the  future  can  expect  the  same  sort  of  variance  if 
the  Board  of  Appeal  is  to  act  with  consistent  equity.  Thus  the 
door  is  open  to  develop  the  entire  district  at  comparable  heights 
and  population  densities.  The  above  considerations  indicated  the 
degree  which  the  proposed  apartment  conflicts  with  the  public 
interest.  This  would  be  considerably  magnified  by  further  vari- 
ances of  this  sort.  One  illustration  has  already  been  pointed  out: 
to  handle  the  parking  required  of  only  four  such  buildings  would 
require  either  the  city  or  a  private  concern  to  build  a  parking 
garage  in  the  district.  If  the  city  were  to  meet  this  requirement 
the  taxes  received  from  such  development  would  be  virtually  nullified. 
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To  build  up  even  one  block  to  the  same  density  and  parking  stan- 
dards  as  this  building  mil  require  not  only  a  parking  garage 
but  will  likely  involve  the  provision  of  new  school  facilities 
and  extensive  replacement  of  the  sewer  mains  in  the  district. 
In  short  the  tax  advantages  to  the  city  from  such  development 
under  such  standards  will  impose  a  costly  level  of  supporting 
community  facilities. 

From  the  point  of  view  of  planning  standards,  the  population 
density  implied  by  this  proposal  is  of  considerable  significance. 
One  hundred  and  forty-eight  dwelling  units  on  JhjkhO   square 
feet  of  land  represents  a  net  density  of  UUO  families  per  acre. 
This  is  an  extremely  high  density.  It  represents  an  intensity 
of  land  use  higher  than  that  found  in  typical  development  in 
New  York  and  Chicago  (except  for  rock-bottom  slum  areas).  In 
relation  to  current  standards,  95  families  per  net  acre  is  the 
desirable  standard  maximum  set  forth  by  the  American  Public 
Health  Association  on  the  basis  of  3.5  persons  per  family. 
On  the  basis  of  a  family  size  of  2,0  this  represents  a  desirable 
maximum  of  about  170  families  per  acre.  Thus  the  proposed  apart- 
ment represents  a  pS^ential  development  density  almost  three 
times  higher  than  that  recommended  as  a  result  of  the  research 
of  the  APHA,  In  terms  of  staff  proposals,  the  most  recent  and 
complete  statement  of  density  standards  for  the  district  is 
found  in  Pollard's  studies  of  physical  capacity  in  residential 
areas  as  revised  and  updated  in  July  1958,  In  these  studies  the 
recommended  high  density  for  Back  Bay  was  170  families  per  net 
acre  after  considerable  analysis  of  existing  land  use  and  the 
existing  and  likely  supporting  community  facilities  in  the  area. 
In  addition  the  implications  of  the  proposed  zoning  standard 
for  an  H-U  district  implies  a  total  net  density  of  17lt  families 
per  acre.  Existing  zoning  now  permits  a  net  density  of  280  families 
per  acre. 

Thus  reasonable  standards  of  population  density  derived  from  a 
considerable  background  of  objective  analysis  indicate  fully  that 
the  intent  of  the  existing  zoning  law  is  in  itself  excessive  and 
that  densities  of  a  character  proposed  by  appellant  materially 
derogate  from  the  public  interest, 

vi.  staff  recpj  .sedation 

It  is  not  the  intent  of  the  staff  to  play  the  role  of  "Devil's 
advocate"  for  every  proposed  development  that  comes  to  its 
attention.  Rather  it  is  the  purpose  and  intent  of  the  staff  to 
provide  standards  and  guides  to  channel  development  along  the 
soundest  possible  lines.  In  many  instances  this  cannot  be  done 
with  a  high  degree  of  precision.  The  science  and  art  of  planning 
cannot  always  provide  answers  with  sharp  exactness  and,  in  such 
instances,  judgement  and  experience  must  prevail.  In  this  in- 
stance, however,  the  proposal  of  the  appellant  materially 
deviates  from  all  analyses  and  judgements  of  proper  and  desirable 
development  standards  for  the  Back  Bay  district. 
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Furthermore  the  legal  implications  of  the  decision  of  the  Board 
of  Appeal  present  a  clear  and  present  danger  to  the  proper 
functioning  of  zoning  in  the  City  of  Boston.  It  opens  the  door 
for  virtually  unlimited  manipulation  of  the  standards  and  re- 
quirements designed  for  the  public  health,  welfare  and  safety. 
It  also  attempts  to  establish  as  grounds  for  variance  the  rela- 
tive profit  of  an  individual  entrepreneur. 

Accordingly  it  is  the  recommendation  of  the  staff  that  the 
City  Planning  Board  make  available  to  the  Board  of  Zoning 
Adjustment  the  findings  contained  in  this  report,  along  with 
the  supporting  materials  presented  herewith  at  their  meeting 
on  January  21,  1959 • 
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TABLE  I J   POSSIBLE  APART!  1ENT  LEVELORENT  UNDER  EXISTING  ZONING 

8-Story  Structure  with  ?U  apartments  ($0%   Parking 

Not  Required) 


1.  CONSTRUCTION  COSTS 

Demolition 
Foundation 
Garage  -  U7  spaces 
Structure  &  Finish 
Architect  &  Misc. 


TOTAL 

2.  Land  Costs 

3.  TOTAL  CAPITAL  COST 


#     50,000 

60,000 

127,000 

1,U00,000 

163.000 
U,  800,000 


&  150,000 
51,950,000 


6.   CASH  FLCF  STATE' SENT 

A.  Gross  Revenue 

3.  Less  Expenses 
Vacancy  (5$) 
Operating  Expenses 
Amortization 
Property  Tax 


%    U35,500 


21,765 

89,500 

97,500 

161,307 


TOTAL  EXPENSES       '£370,072 

C.  Net  Revenue  Before 

Federal  Taxes        $  65,U28 

E.  Percent  Yield  on 

Equity  (1st  Year)        10$ 


U.  FINANCING 

Loan  Terms  -2/3  @  5.5$  -  25  Year* 
Amount  of  Loan  :;i,300,000 

Equity  650,000 

Amortization 

First  Year  Interest       $  70,835 
»         "       Principal         26,665 


Annual  Payment 


$97,500 


5.  REVENUE 


Apartments  @  ^.75/sf  ^25,220 
Parking  @  $20/space/mo.  10,280 
TOTAL  REVENUE  ,PU35,5O0 


Average  .fonthly  Rental 

950  s.f.  Apartment      $376,00 


7.  COMPUTATION  OF  PROPERTY  TAX 

$1*35,500 
111,265 


Gross  Revenue 
Less  Vacancy  and 
Ope  ating  Expenses 


Net 

Capitalize  @  18.7$ 

Assessed  Value 

Tax  Rate  per  % 1,000 

Property  Tax 


$32^,350 

Sl,73U,u92 
93 

$  161,307 


8.  C0;v!PUTaTI0N  OF  CAPITALIZATION 
RATE 


2/3  Loan  @  5|$ 
1/3  Equity  @  10$ 
Depreciation 
Taxes 


3.6$ 
3.3 
2.5 
9.3 


TOTAL  RATE 


1877$ 


See  Last  Page  for  Footnotes 


12. 


TABLE  II:  POSSIBLE  APART.  IENT  DEVELOPMENT  UNDER  PROPOSED  ZONING 

10-Story  Structure  with  81;  Apartments  and  50$  Parking 
FAR  of  5.5  (alloi-  ance  of  1,5  over  U«0  due  to  frontage 
on  Street  Over  100'  Vide) 


I.  CONSTRUCTION  COSTS 

6.  CASK  FLOW  STATE:.5EMT 

Demolition 
Foundation 

$     50,000 

60,000 

A.  Gross  Revenue 

$  389,708 

Garage  -  1;2  spaces 
Structure  &  Finish 
Architect  &.  Misc. 
TOTAL 

2.  LAND  COST 

112,000 
1,230,000 

iU8,ooo 

$1,600,000 

150,000 

B.  Less  Expenses 
Vacancy  (5$) 
Operating  Expense 
Amortization 
Property  Tax 
TOTAL  EXPENSES 

19,170 

79,1+20 

87,1*50 

1W;,531 

$330,871 

3.  TOTAL  CAPITAL  COST 

1,750,000 

C#  Net  Revenue  Before 
Federal  Taxes 

$  58,837 

D.  Percent  Yield  on 
Equity  (1st  Year) 

10$ 

km   FINANCING 

7.  COMPUTATION  OF  PROPERTY  TAX 

Loan  Terms  -2/3  @  5.5^ 
Loan  Amount 
Equity 
Amortization 

First  Year  Interest 
"    "   Principa] 

\   -  25  Years 
1,166,000 

581;,  000 

63,533 
23,917 

Gross  Revenue 
Less  Vacancy  and 
Operating  Expenses 

Net 

Capitalize  @  18.7$ 

$389,708 

98,890 
$290,818 

Annual  Payment 

#87,1*50 

Assessed  Value 

Tax  Rate  per  $1,000 

$1,551*,  106 
93 

Property  Tax 

$1M*,531 

5.  REVENUE 

Apartments  @JM*.78/sf  $379,628 

Parking  @y20/space/mo.  10,080 

TOTAL  REVENUE  #389,705 


Average  Monthly  Rental 

950  s.f.  Apartment  §376.00 


8.   COMPUTATION  OF  CAPITALIZATION  RATE 


1/3  Equity  @  10$ 

3.3$ 

2/3  Loan  @  5|$ 

3.6 

Depreciation 

2.5 

Taxes 

9.3 

TOTAL 


1877$ 


See  Last  Page  for  Footnotes 


/ 


13. 


TABLE  III:  POSSIBLE  APARTMENT  DEVELOPMENT  UNDER  PROPOSED  ZONING 

Hi-Story  Structure  with  106  Apartments  and  100$  Parking 
FAR  of  7.0  (allowance  of  3.0  over  U.O  for  frontage  on  a 

street  over  100 '  wide  and  provision  of  100$ 

parking) 


1.  CONSTRUCTION  COSTS 

Demolition 
Foundation 
Garage  -  106  spaces 
Structure  &  Finish 
Architect  &  Misc. 


2. 
3. 


TOTAL 
IAND  COSTS 
TOTAL  CAPITAL  COSTS 


3   50,000 

90,000 

280,000 

1,560,000 

198,000 

^2,17U,000 

150,000 

^2,32ii,000 


6.   CASH  FLOY'  STATE,  EOT 


A.  Gross  Revenue 


B. 


Less  Expenses 
Vacancy  (5%) 
Operating  Expenses 
Amortization 
Property  Taxes 


TOTAL  EXPENSES 

C.  Net  Revenue  Before 
Federal  Taxes 

D.  Percent  Yield  on 
Equity  (1st  Year) 


$  511,635 


25,562 

101,080 
116,175 
191,268 


77,550 


k*  FINANCING 

Loan  Terms  -2/3  @5|$  - 

•  25  Years 

Loan  Amount 

1,51+9,000 

Equity 

775, 00C 

Amortization 

1st  Year  Interest 

8k,l;02 

"         "     Principal 

31,773 

Annual  Payment 

£116,175 

5.  REVENUE 


Apartments  @$lu8l/sf  1*86,195 

Parking  @^20/space/mo«         25,JiUO 
TOTAL  REVENUE  511,635 


Average  Monthly  Rent 

950  s.f.  Apartment  $380.00 


7.  COMPUTATION  OF  PROPERTY  TAX 

Gross  Revenue       $   511,635 
Less  Vacancy  and 

Operating  Expenses       126, 61+2 
Net  $  381*,  993 

Capitalize  @  18. 7?° 

Assessed  Value  $2,056,6li7 

Tax  Rate  per  $1000  93 

Property  Tax  $191,268 

8.  COMPUTATION  OF  CAPITALIZATION  RATE 


2/3  Loan  @  $%% 
1/3  Equity  0  10$ 
Depreciation 
Taxes 


TOTAL  RATE 


3.6 
3.3 
2.5 
9.3 

1HT7$ 


See  Last  Page  for  Footnotes 
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TABLE  IV:  PSOSIBLE  FINANCING  OF  APARTMENT  BUILDING 
COMPARABLE  TO  PROPOSED  STRUCTURE 

17-Story  Structure  with  1U8  apartments  and  70  Parking 
Spaces.  FAR  of  9.6 


1.  CONSTRUCTION  COSTS 

Demolition 
Foundation 
Garage  -  70  Spaces 
Structure  &  Finish 
Architect  &  Misc. 


TOTAL 

2.  LAND  COST 

3.  TOTAL  CAPITAL  COST 


$       50,000 

115,000 

180,000 

2,150,000 

250,000 
$2,7U5,0O0 


150,000 
52,895,000 


6.  CASH  FLOW  STATEMENT 

A.  Gross  Revenue 

B.  Less  Expenses 
Vacancy  (5$) 
Operating  Expenses 
Amortization 
Property  Tax 


TOTAL  EXPENSES 


%    657,01*6 


32,852 
139,200 
lMi,750 
2[q,200 

$558,002 


C.  Net  Revenue  Before 

Federal  Taxes        %  99,Ohh 

D.  Percent  Yield  on 

Equity  (1st  Year)         10$ 


FINANCING 

Loan  Terms  -2/3  @  5.5$  -  25  Years 
Loan  Amount         $  1,930,000 
Equity  965,000 

Amortization 

1st  Year  Interest     105,162 
"   "   Principal     39,588 


Annual  Payment 


$  1^,750 


5.   REVENUE 


Apartments  @|u.60/sf  ;£6U0,2l|6 
Parking  @&20/space/mo.  l6,800 
TOTAL  REVENUE  657,Ol;6 


Average  Monthly  Rent 
950  s.f.  Apartment 


0361uOO 


7.  COMPUTATION  OF  PROPERTY  TAX 

4  657, 0^6 
172,052 


Gross  Revenue 
Less  Vacancy  and 
Operating  Expenses 


Net 

Capitalize  @  18.7$ 


$  m,99k 


Assessed  Value  $  2,593,551 

Tax  Rate  per  ^1,000  93 

Property  Tax  $       2l|l,200 

8.  COMPUTATION  OF  CAPITALIZATION  RATE 


2/3  Loan  @  5|$ 

3.6 

1/3  Equity  @  10$ 

3.3 

Depreciation 

2.5 

Taxes 

9.3 

TOTAL  RATE 

18.7$ 

See  Last  Page  for  Footnotes 
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FOf'T  TCTOS  FOP  TABLES   I,    II,    III,    1ND  IV 
Data  Sources 

1.  CC  NSTRTTCTION  COcTS 

a.  Demolition  -  owners  estimate 

b,  Foundations  -  estimates  based  on  the  amount  of  lineal  feet  of 

piling  required  ©  $>6,00  per  lin,  foot*  Source: 
A  Boston  Foundation  Company 

c.  Garage  -  square  foot  and  unit  car  space  costs  derived  by 

comparison  of  garage  construction  in  the  City  of 
Boston.  Typical  examples  were  found  at  330  Beacon 
(proposed  apartment)  and  cost  figures  for  city 
parking  garages 

d.  Structure  &  Finish  -  square  foot  costs  based  on  comparison  with 

similar  construction  in  Boston  and  New  York.  Data  source: 
principally  construction  reports  of  the  F.'W.  Dcdge  Co, 
and  the  proposed  cost  estimate  at  330  Beacon  ct. 

e.  Architect  &   h'isc,  -  Standard  10!*  addition  for  fees,  contingencies, 

etc. 

2,  LAND  COSTS  -  based  on  owners  estimate  and  comparative  costs  for 

similar  parcels  in  the  district 

FINANCIAL  ANALYSIS 

In  carrying  out  the  financial  analysis  for  each  hypothetical  situation 
as  istance  and  information  was  orovided  tj   a  number  of  sources  including 
persons  experienced  in  aporaisal  work,  investment  and  real  estate.  In 
addition  considerable  assistance  was  provided  by  the  staff  of  the  Greater 
Boston  Economic  Study  Committee, 
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